IN THE HIGH COURT OF KARNATAKA AT BANGALORE
DATED THIS THE 12TH DAY OF JANUARY 1998
BEFORE
THE HON’BLE MR.JUSTICE CHIDANANDA ULL AL

M.F.A.N0.238 OF 1994

Between:

1. United India Insurance Co. -
Limited, Shimoga Branch,
shimoga by its Managervr.

2. K Srinivasa,
8/0 . Kuppaswamy ,
maJjor ,
residing near
Gurunatha Saw Mill,
Buddanagar, Shimoga. .. Appellants

(By sri 0 Makesh, Adv.)
And:

smt. .Sathyabhanms @ Sathyamins,

" w/o.lata K C Anantha Ralj,

aged 48 years, reaiding at
No .67, Mallappa Comnpound,
N Siddaiah Road, Shimoga. . - Respondent

(8y Sri S V Prakasin, aAdv.)

This miscellaneous first appeal is filed
urder Ssction 173(1) of the M.V.Act, 1988 against
the judgment and award dated 9.7.1993 passed in MVC
No.13/792 on the file of the Addl. District Judge &
MACYT, Ghiroga, partly allowing the claim petition
for compensation.

Thie miscellaneous first appeal coming on
for hearing this day, the Court delivered the
vollowing:
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This appeal is filed by the Insurance

Company enjoining the owner of the wvehicle in
- ')",\QQ»UW\M‘ e W @ oD

question to challenge the godey dated 9.7.i992 in

L

MVC No.13/792 passed by the Addl. District Judge &
MACT, Shimoga, (henceforth in brief as 'HMACT*),
whereunder while allowing the claim petition in part

and the MACT had awarded a sum of Rs.1,83,200/~ as

global compensation to the rvespondent.

2. I heard the iesrned counsel for the
appellants, Sri O Mahesih and the leavrned éounael for
the respondennt/claimant, Sri S V Prakash. I also
perused the <case rscerds. Incidentally, it is
submitted by nim that the rvespondent/claimant had
also filed cvosg objecticn/appeal for enhancement of

[

. N .
compensation award%well in time.

< The learned counsel for the appellants, Sri
0 ahesh while taking me through the facts of the
case and urping the grounds in the appeal memorandum,
submitted that the appeal had been filed on 2
grounds;  firstly that there was contributary
negligence on the part of the deceased resulting the
accident and secondly that the quantum of the global
compensation awarded by the MACT was on the higher

side. It is argued by him that the deceased had
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contributed his part of the negligence resultingAthe

A

accident in question on 23.11.1991 in which the son
of the deceased aged about 25 years died on the very
S
day..in-the hospital after succumbing the injurien
sustained in the accident. It lz pointediy argued
by sri Mahesh that the deceased was found in the
rear wheel of the lorry bsaring No.MYS 404G and the
said circumstances, according tc him goés to show
that the accident was not only dus to the negligence
on the part of the driver but equally due to the
negligence on the part of the deceased.
Incidentally, he pointed ocut that it is for that
reason the resoondept/claimant did not produce
either the accident sketeh or for that matter

F
bmahazar by way svidence before the MACT,

A

interestingly enough the percentage of contributory
negligencs by the deceased has not been pointed out

by the lsarned counsel for the appellants.

4. The next point argued by the learned counsel
for the sppellants is that even if it is taken that
the negligence of the driver of the vehicle in
question was proved by the respondent/claimant
hefore the MACT, the award of the compensation of
Rs.1,85,200/~ under four different heads was totally

on the higher side and the same therefore to be

%



called for to be interfered with by this court. It
I v
is his submission that the salary certificate . Ex.Pé

~
was dated 29.10.1981 when the accident had taken
place on 23.11.1991. With reference to the said
Ex.P6, it is submitted by him that though thers waz
an incentive of Rs.400/~ to Rs.700/~ p.m. theve i3
no evidence to show that such an amcunt, infact, was
paid by his employer to him at any time, 7or such an
event arose only onr completion of month of his
service. Let apart accovding “o nim, the payment of
said sum as incsntive waz only a contingenET ounal,

L e eedr it
Fwith reference to Ex.P8, salary certificate produced
by the respondent/claimant to say that the deceased
was also eavrning & monthly income of Rs.500/- from
M/s . .Murtchy Watch Co. as a watch repairer was also
not proved before the MACT and the respondent did

not examine both the employers who had issued

Ex.Pg.6 and 8.

5. The learned counsel for the appellants
alternatively submitted that even if the said two
certificates were taken to be proved by the MACT,
the MACT would not given a deduction of one third 5f
the total income of Rs.1,615/~. He had also cited a
Division Bench ruling of this Court reported in 1996

ACJ 921, wherein it was held that in the case of
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unmarvied persons,the dependency to the parents can
be taken °;1;j§°; and not beyond. Therefore his
submission is that only one half of Rs.1,615/~ would
have been taken by the MACT as lose of monthly
depdency as against Rs.1,110/-; in furtherence e
pointed out that awarding of compensation under the
other heads were also on the higher side and liabie
to be reduced. According to him,L:/global
compensation of Rs.1,00,0060/~ would have  been

awarded by the MACT tc the respondent.

6. On the otnerhand, the learned couﬁsel for
the respondent, Sri & V Prakash counter argued that
the impugnedejudguent and awaivd passed by the MACT
was Just and proper and does not call for to be
interfered with, particularly, when the MACT had not
taken into a&account the future prospects of the
deceased in his earning capacity as held by the
Supreme Court in a reported decision in ILR 1994 Kar
969 . Sri fPrakash bhad also argued that the
appellants herein have miserably failed to prove
thet there was contributory negligence on the part
ot the deceased before the MACT and that being so,
accordihg to him it is impermissible for the
appellants to set a theory of contribory negligence

on the part of the deceased before this Court. In
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this context, he had drawn my attention to the
objection statement filed by the Insurance Coapany
before the MACT, wherein it had been clearly denried
the negligence on part of the lorry driver resulting
in the accident and the consequential death of tne
deceased. He héé: also pointed out to me that the
appellant No.z; owner as well as the driver, had not
ey
only‘fdduced evidence befora the MACT besides cared

least to file objection statement before the MACT.

7. While wurging the o o8s objection filed by
the respondernt/claimant, 8ri Prakesh submitted that
the Jjudgment and award of Rs.1,85,200/~ under the
head of daependency be subetantially enhanced by
reckoning the Future prospects of the deceased .
According to him a minimum of Rs.200/- would have
P A v T Puafiese
been safely takenkpetter prospects fotbcalculation
of loss of dependency. Alternatively, he submitted
that the Impugned award passed by the MACT be not
disturbed.
—

8. In the light of the above submissiontmade,
the points for my consideration are whether there

was contributory negligence on the part of the

deceased and whether the impugned judgment and award
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passed by the MACT is on the higher side and

therefore called for to be interfered with by this
e

" i
Court in the instant appeal. TAv ot erkme ¢ .
i 4 "
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9. It is the argument of the learned counsel
for the appellants that there was contributery
negligence on the part of the deceased vasulting in

the accident and the consequsntial death of the

respondents’® son. as polinted out by the learned
“ by Y S
counsel for the respondent, it was no foga case
either of the appellant No.l, Insurance Company that
U aueRfe Y- “ Bl fFaa o1
@herepx:wg@ the appellant No.2, owner !

"~
contributory negligence on the part of the deceased.

With reference to that submission made, I have also
adverted to the objection statement filed by the
| =
appellant. Thepara 6 of the objection statement
filed by thz appellant-Insurance Company readé as
foliows:
6. The son of the petitioner is
reported to have died due to his rash
driving of the bicycle. It is reported

that the deceased hit left hind wheel of
the lorry and accident was due to reasons

beyond the control of the driver. As
such this respondent is not liable to pay
compensation to the petitioner. The

lorry was slowly moving on the Sagar road
to its left side, all of a sudden the
cycle driven by the deceased darted to
the middle of the road and hit the lorry
from behind resulting in the collision."
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10. From the above it is clear that it was
nobody's case before the MACT that there was
contributory negligence on the part of the dsceased.
If that so, it appears to me that it is a new case
that has been made out by the appellants before thigc
Court for the first time. Therefore, I have got no

7 po5P o

hesitation to reject the argument advanced before me
Ao

by the appellants; I accordingly so dJdo.

11. The other point iz wiether the impugned
Judgment and award passed by the MACT is on the
higher side. The MACT relying upon Ex.P6, salary
certificate from Raja Agro Service Centre, Shimoga
and Ex.p8, salary certificate, from Murthy Watch
Co., the MACT had come tc the conclusion that in all
the deceased was getting monthly income of
Rs.1.615/-. But he had given deduction of one third
twoards his persoral expenses. As pointed out by
the learned counsel for the appellants in a case
where a bachelor dies in an accident one half of the
decsased have to be taken towards loss of
dependency. Hence, it appears to me that the MACT
had sntered into an errvor in his calculation of loss
of dependency. Hence the loss of dependency works

out to Rs.807.50 or to vround it off it works out to

Rs.800/~ p.m. It is to be pointedout here that
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there was no serious challenge by the appellant as
against salary certificate~Ex.P6 and Ex.P8 produced

by the respondent-claimant before the MACT.

12. The learned counsel for the respondent had
also relied upon the decision of the Supreme Court

reported in 1994 Kar .1969 to the effect that tuture
B
prospects to be taken note of awarding compensation
A

in the case of death and if that is to be taken, it
v
appears to me thata fair figure of Rs.150/- p.m.

safely be taken towards future prospacts and even if
o T v v Truc @)l
that iskpase figure multiplied by 12 months, the

annual loss of dependency worke out to Rs.11,400.00.

If multiplier of 12 is emploved, by taking note of

the age of tha respondent~claimant at 45 years at

~the tinme of death of her son, the total loss of

dependency works out to Rs.1,36,800.00 . 1In passing
th2 impugned award and Jjudgment, the MACT had
awarded a sum Rs.15,000/~ towards loss of estate and
axpectancy of life. I feel that the award under_the
head is jut and proper. The MACT h;dﬁgward;a
towards the funeral expenses and transportation of
body etc., a sum of Rs.10,000/~. In my considered
view, the said sum awarded is on the higher side and
as such the same §sﬁreduced to a sum Rs.5,000/Under

the headilosé of consortium, love and affection, the

<,
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MACT had awarded a sum of Rs.15,000/~, it appears to
me that the said sum is fBC;;missible . To sum up
the above figures, the global compensation works out
to Rs.1,56,800/-. The MACT had awarded interest at
9% p.a. from the date of petiticn down to the date

of payment of compensated awarded, it appears tO me

the the said interest rate does unot call for an —
Rt — R =~ _ . \p
inference. n fn Acdundl - lan Crswc &éatgkhm-ﬁcé _
ka?V4RA Qu%@?-cpﬁAihnﬁwxﬂ o3 nads mosh ContnunoRom:

The imnpugned Jjudgment and sasward passed by
the MACT therefore stands modified from

Rs.1,85,200/~ t» Rs .1 .5€,800/-.

The appeal therefore ggooeeds in part
e foe —
accordingly allowea in part. It hewesult, the

crosa objection fileg by the respondent/claimant

standz dismissed. No cost. o -

= sd/ -

Judge |



